INSTRUCTIONS
· Please note that we do not separate employees due to unavailability until they have reached Maximum Medical Improvement (MMI) and management cannot accommodate their restrictions
· Employee’s leave should be reconciled upon each return to work, and finally upon a separation due to unavailability as follows:

· Per the ‘Vacation and Sick Leave Credits Continue’ policy below, the employee is only entitled to receive the vacation and sick leave accrued while on Workers’ Compensation Leave if there is a return to permanent duty.  A return to permanent duty is defined as returning to work having reached MMI (Maximum Medical Improvement) and management agrees to accommodate any restrictions the employee may have.

Employee Benefits and Awards
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Vacation and Sick Leave Credits Continue

While on workers’ compensation leave, the employee shall continue to accumulate vacation and sick leave to be credited to the employee’s account for use upon return to permanent duty.

· Employee returns to light duty work and has not reached MMI (Maximum Medical Improvement), then the leave accumulated while on Workers’ Compensation Leave should be deleted from the employee’s vacation and sick leave buckets.

· If the employee later reaches MMI while at work and management can accommodate his/her restrictions, then the leave accumulated while on Workers’ Compensation Leave that was deleted should be reinstated.
· Employee returns to work and has reached MMI (Maximum Medical Improvement) and management can accommodate his/her restrictions, then the employee is entitled to the leave accumulated while on Workers’ Compensation Leave which is in the employee’s vacation and sick leave buckets.
· Employee returns to work and reaches MMI (Maximum Medical Improvement) while in work status, but management cannot permanently accommodate his/her restrictions, then the employee is not entitled to the leave accumulated while on Workers’ Compensation Leave which is in the employee’s vacation and sick leave buckets.
· Employee is entitled to all leave earned while back at work on a fulltime or part-time basis (20 hours or more earn prorated leave), whether MMI or not, including while back at work on a light duty basis.
CERTIFIED MAIL OR HAND-DELIVERY
[Date MMM DD, YYYY]
[EE Name]
[EE Address]
RE:  Separation Due to Unavailability 

Dear [EE Name]:

On [Date of Conference MMM DD, YYYY], you were provided an opportunity to participate in a conference regarding whether you should be separated from your employment as a [EE Job Title] for unavailability because of your inability to perform essential functions of your job due to medical restrictions provided by your physician.  We discussed all of the applicable issues raised in pages 7 and 8, Section 11, of the State Human Resources Manual setting forth the requirements for separation due to unavailability, and all of the applicable issues in page 45, Section 6, of the State Human Resources Manual setting forth the requirements for leave paid upon separation due to unavailability while in receipt of workers’ compensation benefits.  After due consideration of all of the facts and the issues raised by you in our conference on [Conference date MMM DD, YYYY], the [Division/Facility/School Name] has decided that it is unable to provide accommodations which would allow you to continue employment.  The purpose of this letter is to inform you that you are being separated from your employment, effective [Date of Separation MMM DD, YYYY], due to your unavailability based of your inability to perform essential functions of your job due to medical restrictions placed on you by your physician.
You will continue to receive Workers’ Compensation payments at a rate of sixty six and two thirds of your average weekly earnings based on your total earnings during the 52 weeks prior to your injury.  
1)  Balance of all applicable leave credits to be paid out as of [Date of Separation]:

1.
Sick Leave

XX hours
2.
Vacation Leave

XXX hours, XX minutes

3.
Bonus Leave

XXX hours, XX minutes
Per the State Human Resources Manual, Section 6, Workers' Compensation Leave, Page 45 under "Leave Paid if Employee Does Not Return"...........If the employee does not return from Workers’ Compensation leave, vacation and sick leave accumulated only during the first twelve months of Workers’ Compensation leave will be exhausted by a lump sum payment, along with other unused vacation/bonus leave which was on hand at the time of the injury, as well as any bonus leave granted subsequently.
Per the policy above the following leave balances are to be paid out:
Vacation Leave Balance:


· XXX hours, XX minutes
If employee has one (1) or more returns to work after the 
Worker’s Compensation injury, pay out Vacation Leave as 
follows:

-Vacation Leave accumulated during the 12 months of Workers’ 
 Compensation Leave, beginning at the DOI [Date of Injury,   

 effective date employee was no longer able to work]:  
 [MMM DD, YYYY through MMM DD, YYYY] {Dates of WC 
 Leave}

        +





      plus

· XXX hours, XX minutes 
Vacation Leave balance on LDW [final Last Day Worked, 
effective date employee was no longer able to work] to be paid out:
-Use LDW when employee reaches MMI, has one (1) or more returns to work after the Workers’ Compensation injury, and is separated due to unavailability due to having restrictions that management no longer accommodate, or has a change in condition that cannot be accommodated  
· XXX hours, XX minutes
Total Vacation Leave to be paid out 
Bonus Leave Balance:




· XXX hours, XX minutes
Bonus Leave balance as of Separation Date [MMM DD, YYYY] 
to be paid out                                                                   
Sick Leave Balance:


· XXX hours, XX minutes
If employee has one (1) or more returns to work after the 
Worker’s Compensation injury, pay out Sick Leave as 
follows:
-Sick Leave accumulated during the 12 months of Workers’ 
 Compensation Leave, beginning at the DOI [Date of Injury,   

 effective date employee was no longer able to work]:  
 [MMM DD, YYYY through MMM DD, YYYY] {Dates of WC 
 Leave}
State policy does not allow an employee to be paid for previously unused sick leave, and such accrued leave is not part of the "applicable leave credits" which must be exhausted prior to separation.  Per the State Personnel Manual, Section 5, Leave, Pages 109 and 110 under "How to handle sick leave upon separation and reinstatement"...........sick leave balance will be reinstated when an employee returns to State employment within five years from SPA employment with a local government* (Social Services, Mental Health, Public Health, and Emergency Management), public school, community college, or technical institute. 

Sick Leave Retained for Five (5) Years:


· XXX hours, XX minutes
Sick leave balance as of Separation Date [MMM DD, YYYY]
2) Short- and Long-Term Disability Benefits [Include only if EE is eligible and approved for STD]

You have been approved for Short-Term Disability (STD) benefits, which will run simultaneously with your Workers’ Compensation benefits effective [Start Date- MMM DD, YYYY].  Because your monthly STD payments must be reduced by any monthly payments you would receive from Workers’ Compensation, you will not receive a monetary payment under STD while receiving Workers’ Compensation payments.  
Because you are not in receipt of an STD benefit payment, you are required to pay the full cost of your State Health Plan (SHP) through COBRAGuard upon your separation.  You will start receiving invoices from COBRAGuard and will be able to pay by mail or online.  If you have any COBRA questions, you may contact COBRAGuard at 877-679-6272. 

Once you have met the 12-month waiting period while on Short-Term Disability and if you have at least five (5) years of contributing membership service in the Retirement System earned within the 96 calendar months prior to becoming disabled or upon cessation of your STD benefits, you will be eligible to apply for Long-Term Disability benefits in [MMM DD, YYYY], payable at 65% of your salary. If you are approved for Long-Term Disability benefits your Health Insurance premiums will be paid by the State of North Carolina.  You will continue to be responsible for paying the employee contribution portion of your State Health Plan benefits.  You must submit an application for Long-Term Disability benefits within 180 days of the end of your short-term disability period.

3)  Retirement Options
While on Workers' Compensation Leave an employee does not receive retirement credit.  This means that you did not make retirement contributions during the time period while on Workers' Compensation Leave.   As a member of the Retirement System, you may purchase retirement credits (non-contributing membership service) for the period of time while on Workers’ Compensation Leave if the eligibility criteria are met (see Form 441/ Purchasing Retirement Credit for a Period of Workers’ Compensation/Section C.).  

If you were approved for Workers’ Compensation benefits and Short-Term Disability (STD) benefits concurrently, you cannot also request retirement credit (non-contributing membership service) through Form 714/Employer's Payment Record, Reimbursement Calculation, and Service Credit Report for that period of time since no STD benefit was received.
4) State Health Plan Benefits
You are required to pay the full cost of your State Health Plan (SHP) through COBRAGuard upon your separation.  You will start receiving invoices from COBRAGuard and will be able to pay by mail or online.  If you have any COBRA questions, you may contact COBRAGuard at 877-679-6272.

As a career employee, you have the right to appeal this action within fifteen (15) calendar days from receipt of this letter in accordance with the State of North Carolina Employee Grievance Policy (copy attached).  The DHHS Grievance filing form is also attached.  For more information you may contact NAME, TITLE, in the Human Resources office at PHONE NUMBER.

We thank you for your years of service to the [Division/Facility] and we wish you the best in your recovery and future endeavors.  Should you have any questions, please don’t hesitate to contact me at [Supervisor’s Telephone Number].
Sincerely,

[Supervisor’s Name and Title]
Cc:
Personnel File
Enclosures:  
1) OSHR Grievance Policy



2) Grievance Filing Form
3) State Human Resources Manual, Section 11, Separation, Pages 7 and 8 under “Separation Due to Unavailability When Leave is Exhausted”
4) State Human Resources Manual, Section 6, Workers' Compensation Leave, Page 45 under  "Leave Paid if Employee Does Not Return"
5) State Human Resources Manual, Section 5, Leave, Page 96 and 97 under "How to handle sick leave upon separation and reinstatement"

